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S-4367. 2

SENATE BI LL 6744

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Senators Fraser and Fairley

Read first tine 01/22/08. Referred to Conmmittee on Consuner
Protecti on & Housi ng.

AN ACT Rel ating to homeowners' associ ations; anmendi ng RCW 64. 38. 010
and 64. 38.035; adding a new section to chapter 64.38 RCW creating new
sections; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW®64.38.010 and 1995 ¢ 283 s 2 are each anended to read
as follows:

For purposes of this chapter:

(1) "Honmeowners' association" or "association"” neans a corporation,
uni ncor porated associ ation, or other legal entity, each nenber of which
is an owner of residential real ©property located wthin the
association's jurisdiction, as described in the governing docunents,
and by virtue of nmenbership or ownership of property is obligated to
pay real property taxes, insurance prem unms, naintenance costs, or for
i nprovenent of real property other than that which is owned by the
menber. "Homeowners' associ ation"” does not nean an associ ation created
under chapter 64.32 or 64.34 RCW

(2) "CGoverning docunents”" neans the articles of incorporation,
byl aws, plat, declaration of covenants, conditions, and restrictions,
rules and regul ati ons of the association, or other witten instrunent
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by which the association has the authority to exercise any of the
powers provided for in this chapter or to nanage, nmaintain, or
otherw se affect the property under its jurisdiction.

(3) "Board of directors" or "board" neans the body, regardl ess of
name, with primary authority to manage the affairs of the association.

(4) "Common areas" neans property owned, or otherw se maintained,
repaired or adm ni stered by the association.

(5) "Common expense" neans the costs incurred by the association to
exercise any of the powers provided for in this chapter.

(6) "Residential real property"” neans any real property, the use of
which is [imted by |aw, covenant or otherwise to primarily residential
or recreational purposes.

(7) "Conmmunity" neans residential real property that is subject to
a declaration under which an association is established for governance
of the comunity.

(8) "Cooperative" neans a comunity in which the residential rea
property is owned by an association where each of those nenbers is
entitled, by virtue of his or her ownership interest in the
association, to exclusive possession of a portion of the property.

(9) "Declarant” neans any person who:

(a) Executes as a declarant a declaration;

(b) Reserves any special declarant right in the declaration;

(c) Exercises special declarant rights or to whom speci al decl ar ant

rights are transferred;
(d) Succeeds to the rights of a declarant pursuant to an instrunment

recorded in the real property records of every county in which any
portion of the commnity is |ocated; or

(e) Is the owner of a fee interest in the real property that is
subject to the declaration and who directly or through one or nore
affiliates is materially involved in the construction, narketing, or
sale of residential real property located wthin the association's
jurisdiction.

(10) "Declaration" neans the declaration of covenants, conditions,
and restrictions or any other docunent, however denom nated, that is
recorded in every county in which any portion of the comunity is
| ocated and that provides for the establishnent of an association to
govern the comunity. In the case of a cooperative, "declaration"”
neans the docunent or docunents, however denom nated, that create the
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cooperative housing association that owns the residential real property
conprising the cooperative, whether or not the docunent or docunents
wer e recorded.

(11) "Declarant control"” neans the right of the declarant or
persons designated by the declarant to appoint and renove officers and
nenbers of the board of directors, or to veto or approve a proposed
action of the board or association, under section 3 of this act.

(12) "Lot" nmeans a physical portion of a community designated for
separate ownership or occupancy and designated for residential use, the
boundaries of which are described in the real property records of every
county in which any portion of the community is |ocated. Wthin a
cooperative, "lot" neans that portion of the community designated for
excl usive possession by a nenber of the cooperative's association.
"Lot" does not nean an apartnent or unit created under chapter 64.32 or
64. 34 RCW

(13) "Omwner" neans a declarant or other person who owns a |ot, but
does not include a person who has an interest in a lot solely as
security for an obligation. Under a real estate contract, "owner"
neans the vendee, not the vendor.

(14) "Person" neans a natural person, corporation, partnership,
limted partnership, trust, governnent subdivision or agency, or other
| egal entity.

(15) "Special declarant rights" neans rights reserved for the
benefit of a declarant to: (a) Maintain sales offices, mnagenent
offices, or signs advertising the community or cooperative; (b) use
easenents through the conmmon elenents for the purpose of neking
i nprovenents within the conmmunity or cooperative or wthin real
property that will be added to the community or cooperative; or (c)
appoint or renove any officer of the association or any nmster
association or any nenber of the board of directors, or to veto or
approve a proposed action of the board or association, during any
period of declarant control under section 3 of this act.

Sec. 2. RCW64.38.035 and 1995 ¢ 283 s 7 are each anended to read
as follows:

(1) A neeting of the association nust be held at |east once each
year. Special neetings of the association may be called by the
president, a majority of the board of directors, or by owners having
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ten percent of the votes in the association. Not | ess than fourteen
nor nore than sixty days in advance of any neeting, the secretary or
other officers specified in the bylaws shall cause notice to be hand-
delivered or sent prepaid by first-class United States mail to the
mai ling address of each owner or to any other nailing address
designated in witing by the owner. The notice of any neeting shal
state the tinme and place of the neeting and the business to be placed
on the agenda by the board of directors for a vote by the owners,
i ncludi ng the general nature of any proposed anendnent to the articles
of incorporation, bylaws, any budget or changes in the previously
approved budget that result in a change in assessnent obligation, and
any proposal to renove a director. The business to be placed on the
agenda for a special neeting is determ ned by whoever calls the speci al
neet i ng.

(2) Except as provided in this subsection, all neetings of the
board of directors shall be open for observation by all owners of
record and their authorized agents. The board of directors shall keep
m nutes of all actions taken by the board, which shall be available to
all owners. Upon the affirmative vote in open neeting to assenble in
cl osed session, the board of directors may convene in cl osed executive
session to consider personnel matters; consult with |egal counsel or
consider comunications with legal counsel; and discuss likely or
pending litigation, matters involving possible violations of the
governi ng docunents of the association, and matters involving the
possible liability of an owner to the association. The notion shal
state specifically the purpose for the closed session. Reference to
the notion and the stated purpose for the closed session shall be
included in the mnutes. The board of directors shall restrict the
consideration of matters during the closed portions of neetings only to
t hose purposes specifically exenpted and stated in the notion. No
notion, or other action adopted, passed, or agreed to in closed session
may becone effective unless the board of directors, followng the
cl osed session, reconvenes in open neeting and votes in the open
nmeeting on such notion, or other action which is reasonably identified.
The requirenents of this subsection shall not require the disclosure of
information in violation of law or which is otherwi se exenpt from
di scl osure.

SB 6744 p. 4



wWw N

©O© 00 N o o b

10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

(3) This section applies to all honeowners' associations and
supersedes any conflicting provisions in chapter 23B.07 or 23B.16 RCW
or RCW 24.03.075, 24.03.080, or 24.03.135.

NEW SECTION. Sec. 3. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) Subject to subsection (2) of this section, the declaration may
provide for a period of declarant control of the association, during
whi ch period a declarant or persons designated by the declarant may (a)
appoi nt and renove the officers and nenbers of the board of directors
or (b) veto or approve a proposed action of the board or association.
A declarant's failure to veto or approve the proposed action in witing
within thirty days of witten notice of the proposed action shall be
deened an approval of the proposed action by the decl arant.

(2) Regardless of any period provided in the declaration, a period
of declarant control termnates within thirty days after two-thirds of
the lots are transferred to owners other than the decl arant.

NEW SECTION. Sec. 4. By Decenber 10, 2008, the departnent of
comunity, trade, and econom c devel opnment shall conduct a study to
determne the efficacy of creating a state agency run honeowners'
associ ati on onbudsman office, which would provide dispute resolution
services and information to honmeowners about their rights and duties
under chapter 64.38 RCW The study nust include:

(1) The estimated nunber of Washington residents that live in
communi ties or cooperatives subject to chapter 64.38 RCW

(2) The estimted nunber of owners who woul d take advantage of the
onbudsman offi ce;

(3) The estimated expense of creating and running the onbudsman
of fice; and

(4) A determ nation based on a cost-benefit analysis of whether the
onbudsman office shoul d be created.

|f the departnment determ nes that an onbudsman office should be
created, the study nust also include recommendations for procedures
that the onbudsnan office should follow when providing dispute
resol ution services.
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NEWSECTION. Sec. 5. (1) The honeowners' associ ati on decl arati ons
task force is created with ten nenbers as provided in this subsection.

(a) The majority | eader of the senate shall appoint one nmenber from
t he senate.

(b) The speaker of the house of representatives shall appoint one
menber fromthe house of representatives.

(c) The majority |eader of the senate and the speaker of the house
of representatives jointly shall appoint eight nonlegislative nenbers
of the task force, which shall include two board nenbers representing
two di fferent honeowners' associations, three homeowners who own a hone
that is their primary residence in a community or cooperative that is
governed by chapter 64.38 RCW two attorneys wth expertise in
homeowners' association formation, and a representative from the
departnment of community, trade, and econom c devel opnent.

(2) The task force shall convene as soon as possible upon the
appoi ntnent of its nenbers. The task force shall elect a chair and
adopt rules for conducting the business of the task force.
Adm ni strative and clerical support shall be provided by the departnent
of community, trade, and econom c devel opnent.

(3) Legislative nmenbers of the task force nust be reinbursed for
travel expenses in accordance with RCW 44. 04. 120.

(4) The task force shall conduct a review of declarations that have
been used to form honeowners' associations in Washington state and
ot her states.

(5) The task force shall draft nodel declarations, which declarants
may appropriate to form honmeowners' associ ations.

(6) By Decenber 10, 2008, the task force shall provide a report of
the nodel declarations to the departnent of community, trade, and
econom ¢ devel opnent and to the | egislature.

NEW SECTION. Sec. 6. The code reviser shall alphabetize and
renunber the definitions in RCW64. 38. 010.

NEW SECTION. Sec. 7. Sections 4 and 5 of this act expire Decenber
31, 2008.

~-- END ---
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